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INTRODUCTION

The Petitioner/Appellant/Defendant, Mr. Decker

respectfully seeks discretionary review of the Court of Appeals

decision in this matter because the decision is (1) in conflict

with Supreme Court decisions, and; (2) is in conflict with

published opinion(s) of the court of appeals, and; (3) raises

significant questions of law or substantial constitutional rights

of Mr. Decker, and; (4) involves significant issue(s) of public

interest.

I

IDENTITY OF PETITIONER

Petitioner/Appellant/Defendant, Mr. Brian Decker

respectfully submits this Petition for Discretionary Review to

the Supreme Court of the State of Washington seeking review

of the decision of the Court of Appeals.



II

CITATION TO COURT OF APPEALS DECISION

The Petitioner respectfully seeks review by the Court of the

Opinion of Division I No. 73949-2-1

m

ISSUES PRESENTED FOR REVIEW

Did the Court of Appeals err as a matter of law when they
ruled:

1. Amended Information tOpinion. p.9): That Mr. Decker's

substantial rights were not violated when the State amended

their complaint the day of trial and after requesting a

continuance it was not granted? - YES, and;

2. Attomev Fees tOninion, p. 19): That the trial court abused

its discretion in awarding Mr. Decker his attorney's fees, and,

flat out denied him an award of any attorney fees? - YES, and;

3. Discoverv Violation tOninion. p. 12k (A.) Was Mr. Decker

forced to choose between his due process rights to discovery

already in the possession of the State, and his speedy trial rights

- YES, and; (B) Did the State violate CR 4.7/Mr. Decker's due



process when the State did not disclose the substance of oral

statements between itself and the witnesses it called at trial? -

YES, and; (C) Did the State violate CR 4.7/Mr. Decker's due

process rights when the State did not disclose that it coached a

witness to withhold testimony? - YES, and;

4. Probable Cause Determination tOpinion. p.7): That the

State's probable cause statement did not establish the element

of self-defense? - YES, and;

5. Cumulative Effect Doctrine (Opinion does not address):

Was Mr. Decker denied a fair trial per the Cumulative Effect

Doctrine? - YES.

IV

STATEMENT OF CASE

Subst^tive Facts

On December 20, 2014, Petitioner, Mr. Decker was

smoking a cigarette in the parking lot where he was aware of

past car prowling and vandalism where lived. Mr. Decker then

became aware of a suspicious vehicle with two occupants



inside, "sharing" a cigarette and approached the vehicle and its

occupants and shined a flashlight at the vehicle which was

responded to hy one of the two occupants exiting the vehicle

and, according to the police report submitted in the matter,

"confronted" Mr. Decker and shouted at him in defiance. Mr.

Decker walked away and met a neighbor and asked them to call

the police - which she did - and began to walk out of the

parking lot to his apartment. The two occupants of the single

vehicle, Mr. Theodore Chandler, and Mr. Camryne O'Brien

(non-residents of the apartment complex) removed themselves

to their respective vehicles and drove across the parkmg lot to

leave to then come upon and drive-up on Mr. Decker who was

still walking away from where he was confronted by Mr.

O'Brien. Mr. Decker, on his property was startled, turned

around to have himself be seen by the two vehicles whereupon

Mr. O'Brien exited his vehicle and violently confronted Mr.

Decker again. At this point, Mr. Decker was now being

repeatedly threatened by the conduct of the two people, and



pepper sprayed Mr. O'Brien, and then approached the lead

vehicle of Mr. Chandler and pepper sprayed him also. Mr.

Decker, meanwhile, removed himself from the parking lot

roadway and awaited and now he, called 911/fhe police, who,

when they did arrive, arrested Mr. Decker at gunpoint, and did

nothing to Mr. O'Brien nor Mr. Chandler(?)

Procedural Facts

I

Substantial Rights Violation
Amended Information

Based upon the Certification for Determination of

Probable Cause (PC) produced by the police which documents

that Mr. Decker was confronted (exact word/term) two times by

Mr. O'Brien, and consistent with Mr. O'Brien and Mr.

Chandler acting in concert with each other (CP 6-9) the State

submitted to the trial court charging documents for Mr. Decker

to be charged with one count of Assault in the third degree. On

or about six-months later, (July 13, 2015) and on the day of

trial, the State amended the complaint to allege under the same



facts, that Mr. Decker committed two-acts of assault rather than

one. Upon the motion to amend being granted, Mr. Decker

asked for a continuance which was denied. (RP 127)

II

Attorney Fees

Upon the criminal trial jury verdict, the jury was again

seated to hear the civil arguments regarding whether it was

more probable than not that Mr. Decker acted in self-defense

and determined that Mr. Decker had. Subsequently, Mr.

Decker submitted a Lodestar affidavit to be awarded

determined therefrom. Mr. Decker appealed the 85%

downward amendment of his affidavit and appealed, whereas

the State countered and Cross-Appealed that Mr. Decker was

due no attorney fees at all.

ni

Discovery Violations
A.

Mr. Decker's attorney, prior to arraignment, filed his

notice of appearance and demand for discovery with the court

and the State (CP 11-14), and the State produced to Mr. Decker



a discovery packet that as stated, was incomplete. Facing the

non-delivery of the evidence, the court gave Mr. Decker the

choice of (a) waiving his speedy trial rights and asking for a

continuance until the State produced the evidence the State

already possessed, or, (b) be denied his due process rights to

have the evidence the State possessed (i.e., a fair trial) produced

as had been demanded from before arraignment.

B.

At trial, it was revealed that each State witness had

numerous contacts with the attorneys for the State prior to the

trial and that the substance of those contacts in no instance was

summarized and delivered to Mr. Decker as required by Civil

Rule (CR) 4.7, et al.

C.

Mr. O'Brien's, (an alleged victim,) cross-examination

revealed on the record that the prosecuting attorney had told

him to withhold testimony.



IV

Probable Cause Determination

The PC statement submitted by the State establishes that Mr.

Decker was "confronted" twice by his assailants (CP 3-5).

V

Cumulative Effect Doctrine

Mr. Decker's substantial rights were violated for not

being granted a continuance when the Complaint against him

was amended the day of trial; his rights were violated for the

unsanctioned discovery violations and for finding of probable

cause (and being denied his attorney fees per a jury verdict.)

V

ARGUMENT

I

Substantial Rights Violation
Amended Information

The Court of Appeals erred as a matter of law when it

held that:

Because Decker [Petitioner] does not show prejudice to any
substantial right, the trial court did not abuse its discretion in
permitting the amendment and denying the continuance.



(Opinion, p. 11)

This is in conflict with the Supreme Court decision and

law set forth in State v. Purdom, 106 Wn.2d 745, 725 P.2d 622

(1986) {See RAP 13.4(b)(l)&(3)&(4)) calling for review by this

Court.

It is not disputed that the trial court "permitted the State

to amend the information on the first day of trial and denied his

request for a continuance." (Opinion, p.9) In Purdom, this

Court established as law that:

We find as a matter of law that the substantial rights of the
defendant were violated by amending the charge on the day of
trial without granting a continuance when one was requested.

State V. Purdom, 106 Wn.2d at 748 (Appellants Brief, p. 19)

This Court goes on to state:

The defendant must be given the opportunity when it is
requested to prepare to meet the actual charge made against him
when it is made for the first time on the day trial is to begin.
We remand for a new trial.

Purdom, at 749 (Appellants Brief, p. 20) (emphasis added)



The Court of Appeals Opinion's reasoning recognizes

Purdom, but fails to distinguish it from cases allowing the

amendment of an information and a continuance only when a

showing of prejudice is made. The Court of Appeals reasoning

mistakenly attempts to fuse those cases with Purdom. (Opinion,

pp. 9-11) This Court's dissent in Purdom points out this

important distinction between the law set forth and to be

followed that the Court of Appeals did not, stating;

By making a continuance automatic upon request, the majority
presumes there has been a substantial prejudice or a deprivation
of rights,... By so doing, the majority effectively creates a
new rule of procedure: whenever an information is amended on
the day of trial, and the defendant requests a continuance, it
must be granted, regardless of whether the defendant's rights
were actually deprived.

Id. at 752 (Appellants Reply Brief, p. 7) (emphasis added)

n

Outright Denial of Attorney Fees

Mr. Decker, represented by private counsel, appealed the

85% downward amendment of his Lodestar attomey fees

affidavit: The State, however, cross-appealed arguing that Mr.

10



Decker was due no attorney fees at all because he did not show

what actual attorney fees were. The Court of Appeals agreed

with the State - both citing State v. Anderson, 72 Wn.App. 253,

863 P.2d 1370 (1993) that the standard that applies herein is "A

trial court may award reasonable fees only after the defendant

has shown that he actually paid fees or is legally obligated to

pay fees. - and, notwithstanding RCW 9A. 16.1 lO's mandate

that Mr. Decker shall be reimbursed for all reasonable costs,

including loss of time, legal fees incurred, described therein as

"reasonable costs" and that the "judge shall determine the

amount of the award (See RCW 9A. 16.110) (Opinion, p.20)

(emphasis added) - outright denied Mr. Decker the award of

any attorney fees at all. This legal error inasmuch as

Anderson's reasoning only applies when a defendant is

represented by a pubhc defender/court appointed counsel,

whereas here, Mr. Decker retained private counsel and, the

Lodestar method would apply.

11



Citing Anderson, and emphasizing that the Court of

Appeals is in error here. Division 11 of the Court of Appeals

opinion in State v. Jones, 92 Wn.App. 555 (1998) states:

When an accused is indigent, he or she is entitled to counsel at
public expense. Once he or she has such counsel, he or she
cannot reasonably incur fees for attomey services, at least in
most iustances, because he or she already has such service....
We hold that the State is not required to compensate for
attomey fees incurred by Jones whole he had court appointed
counsel.

State V. Jones, 92 Wn.App. 555, 565 (1998) (emphasis added)
(Appellants Reply Brief, p. 13)

The Court of Appeals, in conflict with and usurping the

law set forth by RCW 9A. 16.110 - whereby reasonable attomey

fees shall be reimbursed to Mr. Decker, et at - and the law set

forth by The Supreme Court in Bowers v. Transamerica Title

Ins. Co., 100 Wn.2d 581, 675 P.2d 193 (1983); (See also,

McGreevy v. Oregon Mut. Ins. Co. 90 Wn.App. 283, 951 P.2d

798 (1998)); Public Util. dist. No. I v. International Ins. Co.,

124 Wn.2d 789, 814, 881 P.2d 1020 (1994); Gossettv. Farmers

Ins. Co., 82 Wn.App. 375, 387, 917 P.2d 1124 (1996), etal, is

12



misguidedly in conflict Anderson and Jones setting an

implausible standard for the awarding of reasonable attorney

fees under RCW 9A. 16.110 by denying Mr. Decker attorney

fees at all! It is respectfully submitted, that this Court and

remand this matter for Mr. Decker's reasonable attorney fees to

be determined absent an abuse of discretion per Lodestar.

ni

Discovery Violations
A.

Impermissible Prejudice

Mr. Decker was forced to choose between having pre

existing discovery in possession of the State produced to

adequately prepare a material part of his defense (911

recordings/police photographs of the scene(s)) and preserving

his speedy trial rights when asked to forego his speedy trial

rights by being required to ask for a continuance while the State

produced pre-existing discovery. (Opinion, p. 13)

13



In support of his argument that his rights were

impermissibly prejudiced in State v. Price, 94 Wn.2d 810, 620

P.2d 994 (1980) the Court states:

We agree that if the State in excusably fails to act with due
diligence, and material facts are thereby not disclosed to the
defendant until shortly before a crucial stage in the litigation
process, it is possible either a defendant's right to a speedy trial,
or his right to be represented by counsel who has had sufficient
opportunity to adequately prepare a material part of his defense
may be impermissibly prejudiced. Such unexcused conduct by
the State cannot force a defendant to choose between these

rights.

State V. Price, 94 Wn.2d at 814 (Opinion, p. 13) (Appellants
Brief, p. 40)

The Court of Appeals Opinion errs as a matter of fact and

law when, per Price, it argues that the impermissible violation

did not occur because Mr. Decker;

must prove by a preponderance of the evidence that inteqection
of new facts into the case when the State has not acted with due

diligence will compel him to choose between prejudicing either
of these rights.

Price, 94 Wn.2d at 814 (Opinion, p. 13) (emphasis added)

The discovery requested by Mr. Decker before

arraignment (CP 11-14) is documented to have pre-existed and

14



was already identified in the State's discovery packet already

in possession (Appellants Brief, p. 11) of the State when

requested.

This leaves the reasoning of Price, et al, called for by

The Court of Appeals Opinion intact without Mr. Decker

having to show that the State acted without due diligence

regarding the "inteijection of new facts into the case when the

State has not acted with due diligence." Price, at 814

Accordingly, Mr. Decker was, per Price, impermissibly

prejudiced.

B.

Non-Disclosure of Witness Statements/Contacts

The Court of Appeals recognizes Mr. Decker's claim that

the State (repeatedly) failed to comply with CR 4.7 which:

Requires the prosecution to disclose "any written or recorded
statements and the prosecution to disclose "any written or
recorded statements and the substance of anv oral statements."

(Opinion, p. 13-14) (emphasis added)

The Opinion goes on to acknowledge that:

15



The prosecutor admitted that she spoke with the witnesses in
the case before trial, but she said that those conversations were
about scheduling and she did not talk with ̂  witnesses about
the facts of the case.

(Opinion, p. 14)

The Court of Appeals then proceeds to excuse the States

non-compliance because Mr. Decker did not "establish that they

[the discussions between the prosecutor and the witnesses]

discussed anything of substance." (Opinion, p. 14) The glaring

error here is that the rule plainly states that it is the substance of

the conversations, e.g., scheduling, etc., that must be disclosed

- and was not - not a discretionary decision of the prosecutor as

to whether the discussions comprised "anything of substance"

(Opinion, p. 14) Mr. Decker is entitled to know the "substance

of any oral statements." (CR 4.7/Opinion, p. 14) (emphasis

added)

C.

The Court of Appeals acknowledges Mr. Decker's claim

that Mr. O'Brien was impermissibly coached to the point of

16



violating the witness tampering statute (RCW 9A.72.120) for

the prosecutor "tellmg O'Brien 'not to bring up his prior

criminal history no matter what." (Opinion, p. 14) (emphasis

added) The Court of Appeals, however, dismisses this claim

reasoning that, "it was not improper for the prosecutor to direct

O'Brien to avoid inadmissible testimony." (Opinion, p. 14)

The Court of Appeals reasoning establishes a number of

points/facts: (a) that the prosecutor was not telling the truth

when she stated to the court that "she did not talk with any

witness about the facts of the case^" (Opinion, p. 14) (footnote

excluded) (emphasis added), and; (b) that the prosecutor told

Mr. O'Brien to withhold testimony before trial, whereas the

state's pretrial motion to exclude this evidence was made

at^efore the trial court judge, and; (c) whereas the Court of

Appeals reasons that "it was not improper for the prosecutor to

direct O'Brien to avoid [as yet to be determined] inadmissible

^ Mr. O'Brien had discussed in a recorded pre-trial interview that he was going to strike
Mr. Decker when he confronted him, but did not want to get arrested again, i.e., his prior
criminal history.

17



testimony." (Opinion, p. 14) (emphasis added), that; the

prosecutor in fact did not "direct" (Opinion, p. 14) Mr. O'Brien

to avoid testifying, but rather, "induce[d] a witness [Mr.

O'Brien] he or she has reason to believe is about to be called as

a witness ... to withhold anv testimony" (See ROW

9A.72.120(l)(a) (Appellants Brief, p.46)

IV

Probable Cause

Mr. Decker argued to The Court of Appeals that when

the PC statement submitted to the trial court stated as true and

correct under the penalty of pequry that Mr. Decker was

"confronted" twice by his assailants (CP 3-5) (Appellants Brief,

p. 29) that that established the element of the defense to assault,

i.e., an element to be disproven beyond a reasonable doubt by

the State per State v. Acosta, 101 Wn.2d 612, 683 P.2d 1069

(1984) et al. (Appellants Brief, p.30) The State would have to

disprove/impeach the credibility of the swom statement of the

police officer submitting the PC statement, i.e., impeach the

18



credibility of their own witness's statement providing the basis

to go to trial. (Appellant's Brief, p.30)

A (twice) "confronted" Mr. Decker (CP 3-5) establishes

evidence of self-defense is supported under State v. Walker, 40

Wn.App. 658 (1985) oiimg Andrews v. McCutcheon, 17 Wn.2d

340, 135 P.2d 459 (1942) wherein it states:

The evidence must establish a confrontation or conflict, not
instigated or provoked by the defendant, which would induce a
reasonable person, considering all the facts and circumstances
known to the defendant, to believe that there was imminent
danger of great bodily harm to be inflicted.

State V. Walker, 40 Wn.App. at 662 (internal citations omitted)
(Appellants Brief, p. 29) (emphasis added)

Accordingly, the State would necessarily have to argue

that there is no basis for the trial court to find probable cause

from an impeached/disproved statement.

V

Cumulative Effect Doctrine

Although the Court of Appeals has assigned no error and

agreed with his Appellate briefing in no way, it is respectfully

submitted that as pleaded here, there have been multiple trial

19



errors that when combined denied Mr. Decker a fair trial (See,

State V. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000) (citing

State V. Coe, 101 Wn.2d 772, 789, 684 P.2d 668 (1994); State v.

Badda, 63 Wn.2d 176,183, 385 P.2d 859 (1963); State v.

Alexander, 64 Wn.App. 147, 158, 822 P.2d 1250 (1992) per,

and respectfully submitted as a violation of The Cumulative

Effect Doctrine requiring Mr. Decker's matter to be remanded

so that he may have a fair trial.

VI

CONCLUSION

Mr. Decker respectfully submits that The Court of

Appeals Opinions contains and operates on errors of law under

the undisputed facts amounting to repeated conflicts with

Supreme Court decisions. Court of Appeals decisions and raises

signific^t questions of law and constitutional rights violated at

Mr. Decker's expense and are of substantial public interest

warranting discretionary review by this court so that Mr.

20



Decker's conviction may be reserved and remanded for a new

trial and his reasonable attorney fees be properly awarded.

DATED this 30^ day of May, 2017

Respectfully Submitted:

Ecce Signum: /s/Andrew L. Masee
Andrew L. Magee
Attorney for Petitioner
Brian T. Decker

WSBA# 31281

21



CERTIFICATE OF ELECTRONIC SERVICE

I, Andrew L. Magee, attorney of record for
Defendant/Appellant, Brian T. Decker, and pursuant to the laws
and penalties of perjury in the State of Washington do hereby
certify that this document was electronically served/delivered to
Ian Ith, Esq., attorney for Plaintiff/Respondent/Counter-
Appellant, King County/State of Washington on May 30, 2017
at the following Address:

Ian David Ith, Esq.
King County Prosecutors Office
516 Third Avenue

Seattle, Washington 98104-2385
ian. ith@kingcountv.gov

&

Prosecuting Atty King County ^
King Co Pros/App Unit Supervisor
W554 King County Courthouse 1
516 Third Avenue -iS
Seattle, Washington 98104
paoappellateunitmail@kingcounty. gov sr

Ecce Signum:_/s/ Andrew L. Ma^ee
Andrew L. Magee, WSBA #31281
44th Floor

1001 Fourth Avenue Plaza

Seattle, Washington 98154

22



TILlD
COUrJOF APrtAirClVI
STATE OF V/ASlllNGTO;i

20nKAR27 a;: 9: 23

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

Respondent,

V.

BRIAN THOMAS DECKER,

Appellant.

NO. 73949-2-1

DIVISION ONE

UNPUBLISHED OPINION

FILED: March 27, 2017

Leach, J. — The State charged Brian Decker with two counts of assault in

the third degree after he pepper sprayed two young men in the parking lot of his

apartment complex. The jury fopnd Decker not guilty of count I and guilty of

count II. It then made a specific finding that Decker had acted in self-defense for

count I. Because Decker succeeded in this self-defense claim, the court

awarded him reasonable attorney fees.

Decker appeals his conviction and the amount of attorney fees awarded.

The State cross appeals the award of fees. Because Decker fails to show any

trial court error or violation of his constitutional rights affecting his thai, we affirm

Decker's conviction. But because Decker did not show that he actually paid or is

legally obligated to pay any fees, the thai court abused its discretion in awarding

him attorney fees. Thus, we reverse the trial court's fee award.



No. 73949-2-1 / 2

FACTS

Substantive Facts

On December 20, 2014, Brian Decker, a tenant of an apartment complex,

returned home from work and consumed three or four whiskey drinks. Around

midnight Decker went to the parking lot to smoke. He had a flashlight and a can

of pepper spray in his pockets.

Decker claims he became suspicious when he saw brake lights "go off at

the end of the parking lot where he had parked his car that night. Due to past

issues with car prowling and vandalism in the parking lot, Decker had concerns

about his own car. So he approached the source of the brake light and shined

his flashlight on that vehicle.

The vehicle belonged to Theodore Chandler. He and Camryne O'Brien

were sitting in it, sharing a cigarette. O'Brien got out and shouted at Decker,

asking what he was doing. Decker walked away without responding. As Decker

walked away, a neighbor drove up and parked her car. Decker told her to call

the police.

Meanwhile, both Chandler and O'Brien tried to leave the parking lot in

their respective vehicles. But Decker stood in the lane that served as the parking

lot's only exit. Although Decker claims he was returning to his apartment, he

admits that he was blocking the exit.

-2-



No. 73949-2-113

O'Brien got out of his car and approached Decker, yeiiing at him. Decker

responded by spraying him with pepper spray. O'Brien returned to his car and

tried to drive away over a grass hiil but got stuck in the mud.

Decker then sprayed Chandler through the window of Chandler's car.

Chandler got out of his car, hit Decker in the face, and returned to his car. As he

drove away, he crashed into another vehicle.

Both O'Brien and Decker called 911 to report the incident.

The police arrested Decker at the scene.

Procedural Facts

The State started this case by filing an information that charged Decker

with one count of assault in the third degree, The information alleged.

That the defendant BRIAN THOMAS DECKER in King
County, Washington, during a period of time intervening between
December 20, 2014 and December 21, 2014, with criminal
negligence did cause bodily harm to Camryne Jon Obrien [sic] and
Theodore F. Chandler, human beings, by means of a weapon 9r
other instrument or thing likely to produce bodily harm, to-wit:
pepper spray.

The State also filed a certification for determination of probable cause,

which included a sworn statement by Detective Sergeant Magnan. Based on this

statement, the trial court found probable cause to believe that Decker committed

the charged crime and ordered the court clerk to issue a summons.

On June 12, 2015, the State amended the information to charge two

counts of assault in the third degree, one for O'Brien and one for Chandler. On

-3-



No. 73949-2-1/4

July 13, the day trial was set to begin, the State again amended the information

to add the statement that the two charges "are of the same or similar character,

and ... are based on the same conduct or a series of acts connected together or

constituting parts of a common scheme or plan."

The jury found Decker not guilty of count I (assaulting O'Brien) and guilty

of count II (assaulting Chandler). By special verdict, the jury found that Decker

had proved by a preponderance of the evidence that his use of force against

O'Brien was lawful. Decker submitted an affidavit and demand for attorney fees,

requesting $78,400. The trial court awarded 15 percent of the fees requested.

Decker appeals his conviction and the amount of his attorney fee award.

The State cross appeals the award of any fees.

ANALYSIS

Confrontation Clause

We first consider Decker's claim that the trial court violated his

confrontation clause rights. We review an alleged violation of the confrontation

clause de novo.''

Decker claims that the trial court violated his right to confront a witness

against him when it found probable cause that he committed the charged crime

based on Detective Sergeant Magnan's declaration without giving Decker the

1 State V. Jasper. 174 Wn.2d 96, 108, 271 P.3d 876 (2012).
-4-



No. 73949-2-1 / 5

opportunity to confront the detective at or before trial. The State responds that

(1) Decker waived the issue by not raising it to the trial court and (2) the

confrontation clause does not apply at pretrial hearings. We agree with the

State^

First, Decker waived the confrontation clause issue when he failed to

present it to the trial court. The confrontation clause of the Sixth Amendment

provides a defendant with the right "to be confronted with the witnesses against

him. The admission of testimonial hearsay at trial violates this confrontation

right unless the defendant had an earlier opportunity to examine the absent

witness.^ But a defendant must challenge this evidence at or before trial.'*

"[W]hen a defendant's confrontation right is not timely asserted, it is lost."®

Decker contends that the State has the burden of calling Magnan and

providing Decker with the opportunity to cross-examine the detective.^ Decker

reasons that because the law does not require him to call any witness, his failure

to call this witness does not waive his confrontation claim. But the United States

2 U.S. Const, amend. Vl; Const, art. I, § 22.
3 Crawford v. Washington. 541 U.S. 36, 54-55, 124 S. Ct. 1354, 158 L Ed.

2d 177 (2004).
4 State V. O'Cain. 169 Wn. App. 228, 241, 279 P.3d 926 (2012).
5 O'Cain. 169 Wn. App. at 240 (discussing Melendez-Diaz v.

Massachusetts. 557 U.S. 305, .129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009)).
® See 5C Karl B. Tegland, Washington Practice: Evidence Uw and

Practice § 1300.19, at 528 (6th ed. 2016) ("The State cannot avoid its duty [to
produce a declarant for cross-examination at trial] by simply telling the defendant
to call the declarant as an adverse witness.").
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Supreme Court has said "the defendant always has the burden of raising his

Confrontation Clause objection."^ And as this court has noted, "'[a]lways' means

always. It means every time. It means without exception. And it means always,

every time, without exception, in the trial court."^ Decker did not raise a

confrontation clause issue to the trial court; thus, he waived that right.

Second, Decker's claim fails because the confrontation clause does not

apply to the trial court's probable cause decision. We have previously decided

that the confrontation clause and Cravirford v. Washington^ apply only to

evidence presented at trial.^° Decker cites no authority supporting his position,

so we assume that he has none. And an overwhelming majority of state courts

7 Melendez-Diaz. 557 U.S. at 327.

® O'Cain. 169 Wn. App. at 239.
9 541 U.S. 36, 124 S. Ct. 1354,158 L. Ed. 2d 177 (2004).
See State v. Fortun-Cebada. 158 Wn. App. 158, 172-73, 241 P.3d 800

(2010) (noting that "nothing in Crawford suggests that the Supreme Court
intended to change its prior decisions allowing the admission of hearsay at
pretrial proceedings, such as a suppression hearing. See McCrav v. Illinois. 386
U.S. 300, 311-13, 87 S. Ct. 1056, 18 L. Ed, 2d 62 (1967) (no confrontation clause
violation where defendant was denied the chance to discover an informant's

name at pretrial hearing); see also Pennsylvania v. Ritchie. 480 U.S. 39, 52, 54
n.10, 107 S. Ct. 989, 94 L. Ed. 2d 40 (1987) (plurality opinion) (Noting that to
accept a broader interpretation would transform the confrontation clause into a
constitutionally compelled rule of discovery and further recognizing the Court
"normally has refused to find a Sixth Amendment violation when the asserted
interference with cross-examination did not occur at trial."); California v. Green.
399 U.S. 149, 157, 90 S. Ct. 19301 26 L. Ed. 2d 489 (1970) ("it is this literal right
to 'confront' the witness at the time of trial that forms the core of the values

furthered by the Confrontation Clause"); Barber v. Page. 390 U.S. 719, 725, 88
S. Ct. 1318, 20 L. Ed. 2d 255 (1968) ("The right to confrontation is basically a trial
right.")).

.  -6-
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have decided that Crawford does ;not apply to preliminary hearings."'^ The trial
I

court did not violate Decker's confrpntation rights.

Decker waived any confrontation clause claim by not objecting to the trial

court. Even if he had objected, he identifies no violation of his right to

confrontation. His confrontation clause claim fails.

Probable Cause Determination

Decker also challenges the trial court's probable cause finding. He claims

that the State's probable cause statement establishes self-defense. Thus, he

reasons, the probable cause statement itself defeats the State's case against

him. We disagree.
I

First, evidence of self-defense in a probable cause statement does not

diminish evidence of probable cause."'^ Division Two dealt with a similar
I

challenge in McBride v. Walla Walla Countv.''^ There, McBride sued the county

for an alleged violation of his civil rights, claiming that the county did not have
I

probable cause to arrest him "because the uricontroverted facts, known to the

officer, established self-defense.""''' The court rejected McBride's claim.

" Fortun-Cebada. 158 Wn. App. at 173 (observing that "[tjhe
overwhelming majority of state courts that have addressed the question of
whether Crawford applies to a preliminary hearing such as a motion to suppress
have also held that the right of confrontation is not implicated").

^2 McBride v. Walla Walla Countv. 95 Wn. App. 33, 40, 975 P.2d 1029
(1999).

95 Wn. App. 33, 40, 975 P.2d 1029 (1999).
McBride. 95 Wn. App. at 35-36,40.
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observing that the arresting officer does not decide whether a defendant has
I

acted in self-defense: "Self-defense is an affirmative defense which can be

asserted to render an otherwise unlawful act lawful. But the arresting officer

does not make this determination.' The officer is not judge or jury; he does not

decide if the legal standard for self-defense is met."^® Like in McBride. when the

court made its probable cause determination, Decker's claim of self-defense
i

"was then a mere assertion, not fact."^®
i

Further, Decker's claim fails because the probable cause statement alone

does not describe sufficient facts to support a self-defense claim. A prima facie
i

showing of self-defense requires evidence of a confrontation, not instigated by

the defendant, which would induce a reasonable person to believe he was in

imminent danger of great bodily harm.^^ This requires the defendant to show that

he had a reasonable apprehension of great bodily harm.''® Here, the probable
I

cause statement says O'Brien "confronted" Decker but includes no information

about Decker's state of mind when the confrontation took place. Moreover, while

the probable cause certification states that O'Brien "confronted" Decker, it

contains no statement about Chandler confronting Decker. The jury convicted

McBride. 95 Wn. App. at 40.
1® McBride. 95.Wn. App. at 40.
^7 state V. Walker. 40 Wn. App. 658, 662, 700 P.2d 1168 (1985).
10 State V. Walker. 136 Wn.2d 767, 772, 966 P.2d 883 (1998).
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Decker of assaulting only Chandler. The probable cause statement provides

insufficient facts to support a self-defense claim for either count.

For these reasons, Decker's challenge to the trial court's probable cause

decision fails. |

Amended Information

We next consider Decker's chalienge to the trial court's decisions that

permitted the State to amend the information on the first day of triai and denied
I

his request for a continuance. We review each of these decisions for abuse of

discretion.''®

The triai court may permit the State to amend the information any time

before verdict or finding if the substantial rights of the defendant are not

prejudiced or the amendment is; one of mere form, not substance.^® "The

defendant has the burden of showing specific prejudice to a substantial right.''^'

A defendant might be prejudiced if the amendment leaves him without adequate
I

time to prepare a defense to the charge.^^ In State v. Purdom.^® for example, the

1® State V. Purdom. 106 Wn.2d 745, 748, 725 P.2d 622 (1986) ("The
decision on a motion for a continuance rests within the sound discretion of the
trial court."): State v. Schaffer. 120 Wn.2d 616, 621-22, 845 P.2d 281 (1993)
(reviewing the triai court's decision on a motion to amend the information for
abuse of discretion).

20 CrR 2.1(d); State v. Allvn.i40 Wn. App. 27, 35, 696 P.2d 45 (1985).
21 State V. Thompson. 60 Wn. App. 662, 666, 806 P.2d 1251 (1991). •
22 Purdom. 106 Wn.2d at 749.

23 106 Wn.2d 745, 746, 725 P.2d 622 (1986).
-9-
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State originally charged the defendant with conspiracy to deliver a controlled

<  . I

substance. But on the first day I of trial, the State amended the information,
:  i •

replacing the conspiracy charge with an accomplice charge.^"* Our Supreme

»

Court concluded that the trial court should have granted the defense's request for
. I

a continuance to prepare to defend against this new charge.^s

By contrast, in cases where the amendment was not material, courts have

properly allowed the State to amend the information while denying the defense's

continuance request.^® For example, in State v. Schaffer.^^ the court correctly

permitted a midtrial amendment Ithat added an additional theory of criminal

liability when the defendant was aware that the State might pursue that theory
\

before the amendment, the theory arose from the same general factual

circumstance, and the defendant had the opportunity to cross-examine the key

witness with full knowledge of the proposed amendment.

Here, like in Schaffer. the State's amendment is not material and did not

prejudice Decker. The State sought merely to add joinder language so that the
!

two counts could be tried together. It did not add additional charges or even
i

2'' Purdom. 106 Wn.2d at 746.
25 Purdom. 106 Wn.2d at 749.
25 See Schaffer. 120 Wn.2d 621-22; Allvn. 40 Wn. App. at 35.
27 120 Wn.2d 616, 622, 845 P.2d 281 (1993).
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additional facts. So Decker has not shown that he was '"misled or surprised'" by

this amendment.^®

Because Decker does not show prejudice to any substantial right, the trial
j

court did not abuse its discretion in permitting the amendment and denying the

continuance.

Defense of Property Jury instruction

Next, we consider Decker's ichalienge to the trial court's refusal to give his

proposed jury instruction on defense of property based on insufficient evidence to
i

support the defense. When a triaj court refuses to give a jury instruction based
1

on lack of evidence supporting an affirmative defense, this court reviews that

decision de novo.^^

A defendant is entitled to a jury instruction on his theory of the case if

some evidence supports each element of that theory.®® Therefore, to have the

jury instructed on defense of property, some evidence must support the

conclusion that Decker used force ;in an attempt to prevent malicious trespass or
j

malicious interference with real or personal property lawfully in his possession.®^
1

Here, the evidence is insufficient to show defense of property.

2® Schaffer. 120 Wn.2d at 622 (quoting State v. Mahmood. 45 Wn. App.
200, 205, 724 P.2d 1021 (1986)). :

29 State V. Fisher. 185 Wn.2d 836, 849, 374 P.3d 1185 (2016).
30 Fisher. 185 Wn.2d at 848^9.
®i ROW 9A.16.020(3).

i  -11-
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First, no evidence shows "malicious trespass." "Malice" is "an evil intent,

wish, or design to vex, annoy, or injure another person. Nothing suggests that

Chandler and O'Brien had a malicious intent or were doing anything but minding

their own business. Further, no evidence shows that Chandler and O'Brien did

not have the right to be in the parking iot.^^

Second, no evidence shows that Decker used force to protect his

property. Although Decker claims' he initiaily approached Chandler and O'Brien

out of concern for his car, by the time he used the pepper spray, he was walking

I

away and claims to have pepjDer-sprayed O'Brien in response to being

threatened.

Because the record includes no evidence of maiicious trespass or that

Decker acted in defense of property iawfuily in his possession, insufficient

evidence supports these elements of his defense of property theory. The trial

court correctly declined to give a juiy instruction on defense of property.
I

Discbverv Vioiations
1

Next, Decker claims that' the State committed discovery violations.

Discovery decisions are within the sound discretion of the trial court.^ Appellate
i
i

32RCW9A.04.110(12).
33 State V. Rose. 128 Wn.2d 388, 393, 909 P.2d 280 (1996) (observing

that access routes are impliedly open to the public).
3^ State V. Hutchinson. 135 Wn.2d 863, 882, 959 P.2d 1061 (1998).
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courts will not disturb a trial court's discovery decision absent manifest abuse of
j

j

that discretion.^®

First, Decker claims that the State's failure to turn over evidence in

response to Decker's discovery requests forced him to waive his speedy trial

rights. ;
I

[l]f the State inexcusably fails to act with due diligence, and materiai
facts are thereby not disclosed to defendant until shortly before a
crucial stage in the litigation process, it is possible either a
defendant's right to a speedy trial, or his right to be represented by
counsel who has had sufficient opportunity to adequately prepare a
material part of his defense,.may be impermissibly prejudiced.!®®!

But the defendant "must prove i by a preponderance of the evidence that

interjection of new facts into the case when the State has not acted with due

diligence will compel him to choose between prejudicing either of these rights."®^

Decker's briefing does not identifyiwhat evidence the State failed to turn over or

how the State did not act with due diligence. Because Decker did not adequately

brief this challenge, we decline to consider it.

Decker also claims the ;State failed to provide information about

statements that witnesses made to the prosecution. Decker asked the trial court

to exclude, the testimony of witnesses with whom the State had contact, but the

court refused. CrR4.7 requires!the prosecution to disclose "any written or

®5 State v. Blackwell. 120 Wn.2d 822, 826, 845 P.2d 1017 (1993).
®6 State V. Price. 94 Wn.2d 810, 814, 620 P.2d 994 (1980).
®^ Price. 94 Wh.2d at 814.
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1

recorded statements and the substance of any oral statements" of witnesses the

prosecuting attorney intends to call.^® The prosecutor admitted that she spoke

with the witnesses in the case before trial, but she said that those conversations

were about scheduling and she did not talk with any witness about the facts of

the case. Decker's counsel asked several witnesses about their contact with the

prosecutor but did not establish :that they discussed anything of substance.

I

Because Decker does not show that the State failed to turn over any substantive

statements by witnesses, we find no error.

We also find no merit in Decker's claims about witness coaching. Citing to

the witness tampering statute,^^ Decker contends that the trial court should have

dismissed the charges against him because the State coached witnesses.

Specifically, he objects to the State telling O'Brien "not to bring up his prior

criminal history no matter what.'? However, the prosecutor's direction was

consistent with the trial court's evidentiary rulings. Pretrial, the court had granted

the State's motion to exclude evidence of O'Brien's criminal history. "It is the

duty of every trial advocate to prepare witnesses for trial."^° We find that it was
I

not improper for the prosecutor to direct O'Brien to avoid inadmissible testimony.

38 CrR 4.7(a){1)(ii).
39 RCW9A.72.120.

40 State V. Montgomery. 163 Wn.2d 577, 592, 183 P.3d 267 (2008).
-14-
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1
I

Statement of Additional Grounds for Review
I

Decker raises several pro se arguments.
I

First, Decker has not provided a sufficient record to permit review of his

claims about the admissibility of 1911 calls or O'Brien's deposition testimony

because the record does not contain transcripts of the calls and testimony.'*^

Similarly, we cannot review Decker's claim that the State committed a Bradv

violation''^ by failing to turn over Corporal Kramp's police report sooner. To

establish a Bradv violation, the defendant must show (1)the evidence is
1

favorable to him or her because it is either exculpatory or impeaching, (2) the

evidence was willfully or inadvertently suppressed by the State, and (3) the
I

evidence is material.''^ Because the report is not part of the record, we cannot

decide whether the report was material or exculpatory.

Because the court does not have an adequate record to review these

issues, we do not consider them.^f Decker's remaining pro se arguments have

no merit. i

The transcripts of the 911 calls were attached to Decker's statement of
additional grounds for review but are not included in the clerk's papers. "Only
documents that are contained in the record on review should be attached or
referred to in the statement." RAP 10.10(c).

U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215"*2 Bradv v. Marvland. 373

(1963).
43 State V. Davila. 184 Wn.2d 55, 69, 357 P.3d 636 (2015).
44 Decker also asserts a' claim about the propriety of the deputy

prosecuting attorney's presence at his citizen's complaint hearing. The basis of
-15-
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CrR 3.5 Hearing i

Decker challenges the court's finding after a CrR 3.5 hearing that he was

not in custody when he made certain statements to the police and its decision to

admit those statements as evidence at trial. This court reviews challenged

findings of fact entered after a CrR 3.5 hearing for substantial evidence and

reviews de novo whether the triai court's conclusions of law are supported by its

findings of fact."*® Appellate courts treat "unchallenged findings of fact and

findings of fact supported by substantial evidence as verities on appeal.'"*®

When an officer briefly detains a suspect during an investigatory stop, the

suspect is not in custody for purppses of Miranda warnings.'*^ Courts consider

three factors to determine whether an intrusion is permissible: "(1) the purpose

of the stop; (2) the amount of physical intrusion upon the suspect's liberty: and

(3) the length of time the suspect is detained.'"*® Applying these factors,

I

substantial evidence supports the trial court finding that Decker was not in

custody.

this claim is unclear, and the record contains no evidence about this hearing.
Whatever Decker's claim is, it is unreviewable.

45 State V. Rosas-Miranda. 176 Wn. App. 773, 779, 309 P.3d 728 (2013).
46 state V. Homan. 181 Wn.2d 102, 106, 330 P.3d 182 (2014).
47 Miranda v. Arizona. 384: U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694

(1966); State v. Marcum. 149 Wn. App. 894, 909-10, 205 P.3d 969 (2009).
48 State V. Wheeler. 108 Wn'.2d 230, 235, 737 P.2d 1005 (1987).

.  ' -16-
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First, the purpose of the stop justified the intrusion in this case. "The

purpose of a stop must be related to an investigation focused on the

defendant.'"*^ Here, the police believed that a crime had been committed and

that the crime involved pepper spray. Thus, the investigatory stop had two

purposes; to identify the suspect and to ensure officer safety.

Second, the degree of intrusion was not disproportionate under the

circumstances. "[T]he degree of intrusion must also be appropriate to the type of

crime under investigation and to the probable dangerousness of the suspect."®°

In State v. Wheeler.^^ for example,' officers handcuffed a suspect and placed him
i

in a patrol car to drive him two blocks back to the crime scene for a witness

identification. Although the intrusion in Wheeler was "'significant,'" it was not

excessive.®^ Similarly here, although Decker was handcuffed, the intrusion was
I

an appropriate action to take when'investigating an assault.

Finally, at 10 to 15 minutes, the length of the intrusion was brief.®^

Substantial evidence supports the trial court's conclusion that Decker was

not in custody.

Wheeler. 108 Wn.2d at 235.
50 Wheeler. 108 Wn.2d at 235.
51 108 Wn.2d 230, 233, 737 P.2d 1005 (1987).
52 Wheeler. 108 Wn.2d at 235.

53 The trial court's findings|of fact do not contain information about the
length of the stop, but it made a finding that "Corporal Herzog, Corporal Kramp,
and Officer Derr are credible," and Corporal Kramp estimated that the length of
the investigatory stop was 10 to 15 minutes,

-17-
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;

Exclusion of Impeachment Evidence

Decker also appeals the trial court's decision to exclude an edited video of

his arrest. The trial court has broad discretion in deciding whether to admit or

exclude evidence.®'' In addition, "the trial court... has discretion to control the

scope of cross-examination and may reject lines of questions that only remotely

tend to show bias or prejudice."®® '

Decker sought to introduce an edited video to impeach Corporal Herzog.

Decker claims that the video contradicts Corporal Herzog's testimony at the CrR

3.5 hearing that he had read Decker his Miranda rights. Decker's counsel

indicated an intention to examine Corporal Herzog about the statements made at

the 3.5 hearing and then introduce the video as impeachment evidence. The

court decided not to allow cross-examination about what happened at a CrR 3.5
i

I

hearing or impeachment of the CrR 3.5 hearing testimony. Decker does not

show that these decisions were wrpng.
I

ER 607 permits any party ̂to attack the credibility of a witness. But a

witness cannot be impeached on matters collateral to the principal issues being

tried.®® A "matter is collateral if the evidence is inadmissible for any purpose

independent of the contradiction."®^ The question of whether Corporal Herzog

®'' State V. Lubers. 81 Wn. App. 614, 623, 915 P.2d 1157 (1996).
®® State V. Kilaore. 107Wn. App. 160, 185, 26 P.3d 308 (2001).
®® State V. Dickenson. 48 Wn. App. 457, 468, 740 P.2d 312 (1987).
®^ Dickenson. 48 Wn. App. at 468.
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read Decker his Miranda rights is collateral to the central Issues because (a) It Is

not a question for the jury and (b) Decker's counsel admitted that he was not

bringing It up to question Miranda.®® The trial court did not abuse Its discretion In

excluding the edited video or preventing Decker from attacking Corporal

Herzog's credibility this way.
I

I

Attornev Fees
I

Finally, we consider whether the trial court abused Its discretion when It

decided to award 15 percent of the attorney fees Decker requested under

RCW9A.16.110. This court reviews an Interpretation of RCW9A.16.110 de

novo but reviews a determination of the amount of an award for abuse of

discretion.®® A trial court abuses Its discretion when It makes a manifestly

unreasonable decision or bases Its decision on untenable grounds or reasons.®®

A court bases Its decision on untenable grounds or reasons when it applies the

wrong legal standard or relies on unsupported facts.®^

®® The trial court must ̂ make a preliminary determination of the
admlsslbillty of a confession or statement. State v. Rice. 24 Wn. App. 562, 565,
603 P.2d 835 (1979).

59 State V. Vlllanueva. 177 Wn. App. 251, 254 & n.1, 311 P.3d 79 (2013);
McGreevv v. Or. Mut. Ins. Co.. 90 Wn. App. 283, 289, 951 P.2d 798 (1998),
overruled on other grounds bv Panorama VIII. Condo. Owners Ass'n Bd. of Dirs.
V. Allstate Ins. Co.. 144 Wn.2d 130, 26 P.3d 910 (2001).

®° State V. Cavetano-Jalmes. 190 Wn. App. 286, 295, 359 P.3d 919
(2015).

®^ Cavetano-Jalmes. 190 Wn. App. at 295.
-19-
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Decker seeks to recover fees for the entire trial. The State claims that the

trial court erred in awarding any fees. We agree with the State.
I

RCW9A.16.110 permits a i criminal defendant to recover attorney fees

from the State when the jury finds by a preponderance of the evidence that the

defendant acted in self-defense: i

When a person charged with [assault] is found not guilty by reason
of self-defense, the state| of Washington shall reimburse the
defendant for all reasonable costs, including loss of time, legal fees
incurred, and other expenses involved in his or her defense To
award these reasonable costs the trier of fact must find that the

defendant's claim of self-defense was sustained by a
preponderance of the evidence. If the trier of fact makes a
determination of self-defense, the judge shall determine the amount
of the award.

A defendant has the burden of proving the facts necessary to support a statutory
I

reimbursement claim.®^ First, he niust prove two events: (1) that a jury acquitted
j

and (2) that the same jury found by a preponderance of the evidence that he

acted in self-defense.®^ The defendant must then show that he incurred fees to
«

establish self-defense.®®

Here, Decker's demand for attorney fees presented a lodestar

calculation®® to show a reasonable amount of fees for litigating the entire case.

®2RCW9A.16.110(2).
®3 State V. Anderson. 72 Wn. App. 253, 260, 663 P.2d 1370 (1993).
®^ State V. Jones. 92 Wn. App. 555, 561, 964 P.2d 398 (1998).
®® Anderson. 72 Wn. App. at 260.
®® Mahler v. Szucs. 135 Wn.2d 398, 433-34, 957 P.2d 632 (1998).
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Decker does not challenge the trial court finding that he presented no evidence of

legai fees he had paid or legal fees he owes but has not paid. The trial court

decided that Decker was entitled only to fees incurred in his defense of count I,

the charge for which he was acquitted. Because Decker did not provide any

information about the actual fees he incurred, the court said it "must attempt to

ascertain a reasonable award from the information provided." It awarded 15

percent of the total requested.

First, the trial court erred in concluding that its duty was to "ascertain a
j

reasonable award." In State' v. Anderson.^^ Division Two held that

"RCW 9A.16.110 is an indemnification-reimbursement statute" and not a

reasonable attorney fee statute. | In other words, the State must reimburse

Decker for legal fees that he has already paid and indemnify him for fees that he

has become legally obligated to pay in the future "pursuant to an enforceable

contract,"®® subject to the limitation that amount is reasonable. A trial court may

award reasonable fees only after the defendant has shown that he actually paid

fees or is legally obligated to pay fees. Decker admits that he did not meet this

burden.®®

®7 72 Wn. App. 253, 263, 863 P.2d 1370 (1993).
®® Anderson. 72 Wn. App. at 263-64.

Contra Jones. 92 Wn. App. at 559-60 (where the defendant provided
the court with bills he had received from law firms who defended him and one
attorney submitted an affidavit stating that Jones had paid him $1,000);
Anderson. 72 Wn. App. at 257 (where the trial court had entered findings of fact
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The trial court abused its discretion in awarding fees that Decker had not

shown that he paid or was legally obligated to pay. We reverse the trial court's
I

award. As a result, we need not consider the reasonableness of the fee amount

awarded. 1

CONCLUSION

We affirm in part and reverse in part. Because Decker's arguments faii,

we affirm his conviction. But because Decker did not show that he actually paid

any legal fees or is legally obligated to pay his privately retained counsel any

fees, the trial court abused its discretion in awarding statutory fees. Accordingly,

we reverse the trial court's award of fees.

WE CONCUR:

that one of the two appellants had been billed by his defense attorneys and had
partially paid that bill). '
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